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DECLARATION OF RIGHTS, RESTRICTIONS,
AFFIRMATIVE OBLIGATIONS AND CONDITIONS
APPLICABLE TO ALL PROPERTY IN DOWNING CREER

WHEREAS, DOWNING CREEK ASSQOCIATES, a North Carolina Parte
nership (the "Company"), i1s the owner of certain lands located

within a community known as "Downing Creek" in Durham, North
Carolina.

WHEREAS, the Company wishes to declare certain restrictive
covenants affecting certain lands in Downing Creek.

NOW, THEREFORE, the Company does hereby declare that the
covenants contained herein shall be covenants running with the
land and shall apply to the lands described in Exhibit naw
attached hereto (the "Properties"), and such additions thereto as
may hereinafter be made pursuant to paragraph {(8) of Part vVvI
herecf. The Company reserves in each instance the right to add
additional restrictive covenants in respect to lands to be

conveyed in the future within the Properties, or to limit therein
the application of this Declaration.

DEFINITIONS

"Downing Creek" when used herein ghall refer to the lands in
Durham County, North Carolina, which are shown as a part of

Downing Creek on the Company's Master Flan as revised from time.
to tine,

Whenever used herein, the term "Company” or "the Company"
shall refer to Downing Creek Associlates, a North Carolina
Partnership, its successors and assigns, and any agent or agents
appecinted by Downing <Creek Assoclates, its successors  ang
assigns, to act on its behalf for the purpose of administering or

enfercing, in whole or in part, the rights reserved unto the
Company in thils Declaration.

Whenever used herein, the term "Association” shall refer +o
Downing Creek Community Association, Inc., a North Caroelina
nonprofit, non-stock corporation, its successors and assigns, and
any other community or owners assoclation within Downing Creek

organized by the Company or by others with the consent of the
Company.

The terms "Property" and "Properties" when used herein shall
refer to any tract of land or subdivision therecf in Downing
Creek which has been subjected to the provisions of this
Declaration of any Supplemental Declaration under the provisions
of paragraph (8) of Part VI hereof, as may be referenced in deeds
lssued by the Company or any third party with the consent of the
Company, including, without limitation, all that tract or parcel
of land, situate, lying and being in Durham County, North
Carolina, which is more particularly described in Exhibit "an
attached hereto and by specific reference made a part hereof.
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The terms "Praperty Owner," "Ouner of Property" and "Owner"
when used in this Declaration shall mean and refer to all owners
of an interest in real property in Downing Creek which has been
subjected to the provisions of this Declaration, including, but
not limited to, owners of property or tracts of land and owners
of condominium units, whether such property, tracts or units are
used or intended to be used for residential, commercial or
racreational purposes.

The term "Master Plan” when used in this Declaration shall
mean and refer to the drawing which represents the conceptual
plan for the future development of Dawning Creek. Since the
concepts of the future development of Downing Creek are subject
to continuing revision and change by the Company, present and
future references to the "Master Plan® shall be references to the
latast revision thersof.

The term "Open Space" when used in this Declaration shall
mean and refer to all those parcels and tracts of land within the
Properties designated on the Master Plan or on recorded plats as
"Open Space" (hereinafter sometimes referred to as "Open Space
Areas").

The term "Privatae Open Space!" when usad in this Declaration
ghall mean and rafer to all those parcels and ¢tracts of land
within the Propartieas designated on the Master Plan or on
recarded plats as "Private Open Space" (hereinafter sometimes
referred to aas "Privata Opan Space Areas").

The covenants and restrictions below will be referred to as
the General Property Covenants of Downing Creek, and will be
recorded in the Office of the Register of Deeds, Durham, Narth
Carolina, and may ba incorporated by reference in deeds to real
property issued by the Company by reference to the book and page

of recording in the land records of sald Office of the Register
of Deeds.

PART I.
COVENANTS, RESTRICTIONS AND AFFIRMATIVE
OBLIGATIONRS APPLICABLE TO ALL
PROPERTIES IN DOWNING CREEK

The primary purpose of these covenants and restrictions and
tha foremost consideration in the origin ¢of same has been the
creation of a community which is aesthetically pleasing and
functionally convenient. The establishment of certain objective
standards relating to design, size and location of dwellings and
other structures makes it impossible to take full advantage of
the individual characteristics of each parcel of Property and of
technological advances and environmental values. In order to
implement the purposes of thasa covenants, the . Company shall
astablish and amend from time to time objective standards and
guidelines, including, but not limited. to, . Architectural
Standards and Construction Speciflcations, Uniform Sign
Regulations, Uniform Mailboex Requlatlona, Landscape Guidelines
and Environmental Rules and Regulations as defined hereinafter,
which shall be in addition to and more restrictive than said
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Conditional Use and which shall ba b
within Downing Creek.

e
H.
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No building, fence or other structure shall bha arected,
placed or altered nor shall a building permit for Buch Iimprove-
ment be applied for on any Froperty in Downing Creek until the
proposed bpuilding plans, specifications, exterior color or
£inish, plot Plan (showing the Proposed location of such bullding
| or structure, drives and parking areas), the land managemant Plan
o described in paragraph 1 of Part IT and construction schedyia
@ shall have been approved in writing by the Company. 1In addition,
F the Company may, at its election, require prior written approvail
©f a landscape plan. The Company further reserves the right to
Promulgate and amend from time to time architectural

: standards and specifications which will be approved in gald
i neighborhoods and areas or within the Propertiaes, including, but
' not limited to, architectural style, exterior color or finish,
| landscape design and construction technigue. - Refusal or approval
5 of plans, location, exterior ¢olor or finish or specificatiens
g may be based by the Company upon any ground, i{ncluding purely
, aesthetic censiderations, which in the sole and uncontrolled
' discretion of the Company shall seem sufficient. No alteration
in the exterior appearance of any building or setructure,
lncluding exterior color or finish, shall be made without 1ike
prior written approvail by the Company. One (1) copy of all plans
and related data shall ba furnished the Company for its records.
In the event approval of such plans 1s neither granted nor denied
within thirty (30) days following receipt by the Company of

written demand for approval, the provisiocna of this paragraph
shall be thereby waived.

2. In order to assure that buildings and other structures
will be located and staggered so that the maximum view, privacy,
sunlight and breeze will be available to each building or struc-
ture within the confines of 6ach Property, and to assure that
structures will be located with regard to the topography of each
Property, taking into consideration the location of large trees
and other aesthetic and environmental conhsiderations, the Company

y reserves the right to control abselutely and s0lely to decide
(subject to the provisions of the Zoning Ordinance of the County
of Durham and City of Durham, North Carolina) the precise site
and location of any building or structure on any Property in
Downing Creek for reasons which may, in the scle and uncontrollad
discretion and judgment of the Company, seem sufficient. Such
location shall be determined only after reasonable opportunity is
afforded the Property Owner to recommend a specific site. The
Provisions of this paragraph shall in no way be construed as a
guarantee that the view, Privacy, sunlight or braeze available to
a2 building or structure on a given Property shall not be affected

by the 1location of a building or structure on an adjacent
Property. L
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3. Each Property Owner shall provide space for the parking
of automobilles off of public streets prior to the occupancy of
any building or structure constructed on said praperty in
accordance wlth reasonable standards established by the Company.

4. Except as may be required by legal proceedings, no sign
shall be erected or malntained on any Prcperty by anyche
including, but not limited to, a Property Owner, a tenant, a
realtor, a contractor or a subcontractor, until the propesed sign
gize, color, content, number of signs and location of sign(s)
shall have been approved in writing by the Coempany. Refusal or
approval of size, c¢olor, content, number or slgns or location of
slgn(s) may be based by the Company upon any greund including
purely aesthetic congiderations which, in the sole and
uncentrelled discretion of the Company, seems sufficient. The
Company further reserves the right to promulgate and amend from
tine to time uniform sign regulations (the "Uniform Sign
Regulationa") which shall establish standard design criteria for
all signs, including, but not limited to, real estate sales signs
eracted upon any Property Iin Downing Creek.

The Company and its agent shall have the right and easement,
whenever there shall have been placed or constructed on any
Froperty in Downing Creek, any sign which is in violation of
these restrictions, to enter immediately upon such Property where

such violation existse and summarily remove the same at the
expense of the Property Owner.

5. It shall be the responsibility of each Property Owner,
tenant, contractor or subcontractor to prevent the development of
any unclean, unsightly, unkempt, unhealthy or unsafe conditions
of bujldings or grounds on any Property which shall tend to
substantlally decrease the beauty or safety of Downing Creek, the
neighborhood as a whole or the specific area., The Company and
its agents shall have the right to enter upon any Property for
the purpose of correcting such conditions, including, but not
linited to, the removal of trash which has collected on the
Property, and the cost af such corrective action shall be paid by
the Property Owner. Such entry shall not be made until thirty
(30) days after the Owner of the Property has been notified in
writing of the need to take corrective action and unless such
Owner fails to perform the corrective action within said thirty
(30) days peried; provided, however, that should such condition
pose a health or safety hazard, such entry shall not be made
until the Owner has been notified in writing of the need to taks
immediate corrective action and unless such Owner fails to
perform the corrective action immediately. The provisions of

this paragraph shall not create any obligation on the part of the
Company to take any such corrective action.

6. No mailbox shall ke erected or maintained on any
Property until the proposed mailbox design, color and location
have been approved in writing by the Conmpany. Refusal or
approval of design, color or location may be based by the Company
upon any ground, including purely aesthetic considerations,
which, in tha sole and uncontrolled discretion of the Company,
sesms sufficlent. No alteration in the exterior appearance of
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any mailbox shall be made without like

the Company. fThe Conpany further Ireserves the right to astablizﬁ
uniform mailbos requlations (the "Uniferm Mailbox Requlationsg)
which shall defina standard design criteria for all nailboxes
erected upon any Property in Downing Creek.

7. Prior to tha Occupancy of a building or structure on
any Property, proper and suitable provisionsg Bhall be nade for
the disposal of sewage Dby cannection with

8. Prior to the occupancy of a bullding or structure on
any Property, proper and suitable provisions for water shall be

nade by connection with thae wvater lines of the Durham City ang
Durham County public water system which ig the only systen
presently approved by Durham City and County for use in Downing

Creek, or other water systenm if other water system ls approved by
Durham City and County for use in Downing Creak.

9. The Company reserves unto itself, ite successors and
asgigns, and 1itg agent, ' a perpetual, alienable and releasable
easement and right on, over and under the Properties to erect,
maintain and use electrie, Community Antenna Television and
telephone Poles, wires, cables, conduits, drainage ways, sewers,
water mains and other suitable equipment for the conveyance and
use of electricity, telephone equipment, gas, sewer, water,
drainage or other public conveniences or utilities on, in or over
those portions of such Property as may be reasonably regquired for
utility line Purposes; provided, however, that no such utility
€asement shall be applicable to any portion of such Property as
pay (a) have been used prior to the installation of such

building on a plot plan for erection of a building which has beep
filed with the Company and which has been appraved in writing by
sald Company. These easenents and rights expressly include the
right to cut any trees, bushas or shrubbery, make any gradings of
the s0il, or take any other similar action reasonably necessary
to provide economical ang safe wutility installation and to
maintain reasonable standards of health, safety and appearance.
The Company further reserves the right to locate wells, pumping
Stations, siltation basins and tanks within Downing Creek in any
Upen Space or on any Property designated for Euch use on the
applicable plat of said Property, or to locate game upon any
Property with the permission of the oOwner of such Property. Such
rights may be exercised by any licensee of the Company, but this
reservation shall not create any okligation on the part of the
Company to provide or maintain any such utility or service.
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PART II

ADDITIONAL RESTRICTIONS TO IMRLEMENT
EFFECTIVE ENVIRONMENTAL AND

LAND MANAGEMENT CONTROLS

In order to protect the natural beauty of the vegetation,
topography and other natural features of all Properties within

Downing Creek, the following environmental and land management
controls are hereby established:

1, Topographic and vegetation charactaeristics of
Properties within Downing creek shall not be altered Dy

excavation, grading, removal, reduction, addition, ¢learing,
cutting, pruning, seeding, Planting, transplanting or any other
means without the prior written appraval o©f the Company. In
addition, the Company may, at its election, require prior written
approval of a landscape plan. Refusal or approval of plans or
any alteration of topographic or vegetation characteristic(s) may

be based by the Company upon any ground including purely
aesthetic considerations which, in the sola and uncentrolled

discretion of the Company, seem sufficient. Written approval
will be granted for the minimum amount of earth movement and
vegetation reduction raguired in plans and specifications
approved pursuant to the provisions of paragraph 1 of Part I of
these covenants. Should written notice be served by the cCompany
upon any Property Owner requiring corrective alteration of
topographic and vegetation characteristics pursuant to paragraphs
J and 4 of this Part II, such notice ehall be deemed to
constitute written approval by the Company for such corractive
alteration under the provisions of thisg paragraph 1.

2. Notwithstanding anything in the foregoing to the

from time to time landscape guldelines {(referred t¢ hereinafter
as the "Landscape Guidelines") which shall establish approved
standards, methods and procedures for landscape management on
specific Propertjies in Downing Creek, and s=such authorized
standards, methods and procedures may be utilized by the Owners
of such specified@ Properties without prior written approval by
the Company; provided, however, no trees measuring six (6) 1inches
or more in diameter at a point twa (2) feet above ground level
may be removed without the prior written approval by the Company.
Approval for the removal of trees located within ten (10) feet of
the main dwelling or accessory bullding or within ten (10) feet
of the approved site for such building will be granted unless
such removal will substantially decrease the beauty of the
Property. The provisions of this paragraph 2 shall in no way
constitute a waiver of the requirement to receive prior written
approval for any alteratien of topographic or vegetation
characteristics, pursuant +o the provieions of paragraph 1 of
Part I, other than for those alterations specifically authorized

control, the Company and its agents shall have the right to anter
upon any Property before or after a bullding or structure has

-5
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been constructed thereon for the purpose of rformi

grading or landscaping work or constructing agg 'main:ginigg
erosion prevention devices; provided, however, +that prier to
exercising its right to enter upon the Properties for the purpose
of performing any grading, landscaping work, constructing or
maintaining erosion prevention devices, the Company shall give
the Owner of the Property the opportunity to take any corrective
action required by giving the oOwner of the Proparty written
notice indicating what type of corrective action is required and
specifying in that notice that immedilate corrective action must
be taken by the Owner. If the Owner of tha Property fails to
take the corrective action specified immediately, the Company or

its agent may then exercise its right to entar upon the Propert
in order to take the necessary corrective autign. Thea cn:E ﬁg

such erosion prevention measures, when performad by the Company
or its agent, shall be kept as low as raasonably possible. The
cost of such work, when performed by the Conpany or its agent on
an impreved Preperty or any Property for which a building permit

has been issued by the appropriate governmental authorities,
Bhall be pald by the Owner thereof.

4. In order to implement effective insect, reptile, rodent
and woods fire control, the Company and its agents have the right
to enter upon any Property for the purpose of mowing, remeoving,
clearing, cutting or pruning underbrush, weeds or other unsightly

growth which, in the opinion of the Company, detracts from the

overall beauty, setting and safety for Downing Creek. The cost
of this vegetation <control shall be kept as 1low as reasonably
pessible and shall be paid by the OCwner of the Property. Such
entry shall not be made until thirty (30} days after the Owner of
the Property has been notified in writing of the need of such
work and unless such Owner fails to perform the work within sald
thirty (30) day period. The provisions in this paragraph shall
not create any obligation on tha part of the Company to mow,
clear, cut or prune any Property.

S. In additicn, the Company resarves unto itself, its
successors and assigns, and ite agent, a perpetual, alienable and
releasable easement and right on, over and under any Property to
dispense pesticides and take other actions which, in the copinion
of the Company, are necessary or desirable to control insects and
vernin and to cut fire breaks and take other actions which, in

the opinion of the Company, ara necessary or desirable to control

fires on any Property or any improvements thereon.

The rights reserved unte the Company, its successors and
assigns, and its agents, in this paragraph 5 and in paragraphs 3
and 4 above shall net ke unreasonably amployed and shall ba usead

only where necessary to effect the stated intents and purposes of
said paragraphs.

PART IIX
ADDITIONAL RESTRICTIONS AFFECTING OPEN SPACE AREAS

1. It is the intent of the Company to maintain and enhance
{or to convey subject to open space restrictibns ¢to  the
Association) certain Properties which the Company designates as

-7_
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"Open Space" (hereinafter referred to as "Open Space Areas") or
"private Open Space" (herelnafter referred to 'as "Private Open
Space Areas") on it Master Plan or on plats recorded in the
office of the Reglster of Deeds, Durham County, North Carelina,
by the Company. It 1s the further intent and purpese of these
restrictions and covenants to protect, maintain and enhance the
conservation of natural and scenlic resources; to promote the
conservation of soils, wet lands, wildlife, game and migratory
birds; to enhance tha value of abutting and neighboring
Proparties adjacent to such forests, open areas and open spaces;
and to afford and enhance recreation oppeortunities, preserve
historic sites and implement generally the Downing Creek Master
Plan for development. Tha Company reserves the right te review
and modify the Master Plan at 1ts sole option from time to time
based upon 1ts continuing architectural and design program, and
such modifications may change the boundaries of certain oOpen
Space or Prlvate Open Space areas designated as such upon the
Master Plan. Tha Company further reserves the right to transfer,
sall, convey, glive, donate or lease to the Association or to any

other third party any parcel of land designated as Open Space or
Private Open Space on the Master Plan.

2. As gasenent in Open Space Areas is hereby granted to
the Owners of the Propertles in Downing Creek, tenants ¢f such
Properties and their quests, which easement shall entitle such
Owners, tenants and their guests to enjoy the Open Space Areas
subjact to tha rules and regulationa established by the Company.

3. Land designated as "Open Spaéa Areas™ may be employed
in the construction, maintenance and enjoyment of the following
facilities:

(a) 8Social, recreational and community buildings;

{k} Public and private profit making cluba, golf
courses and other recreatlonal facilities;

(c) Daycare centers, nursery schools and
kKindergartens;

(d) Indoor and outdoor recreatlional establishments:

{a) Art scheool and/or art gallery and/or nature
nuseum;

(€£) Light commercial activities:
(g) Emergency squad({s) and fire statlions.

4, Land designated as "Private Open Space Areas™ shall be
subject to the easement granted in paragraph 2 of this Part III
in every respect except that the enjoyment thereof shall be and
is hereby limited to Owners of Property, tenants of such Property
and their guests, which Property is immediately contiguous and
adjacent to such land and to Owners of non-~contiguous Property,
tenants of such Property and thelr gquests, which Property is
designated on plats of Property in Downing Creek as being
entitled to the enjoyment therecf. The easement in Private Open
Space Areas hereby granted shall not extended to =any area not
clearly designated as "Private Open Space.” All axpensas
incurred Iin the protection, wmaintenance and enhancement of
"Private Open Space Areas" ghall be pald equally by the Property
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Owners who ara entitled to an easement of enjoyment over such
areas.

5. Upon receipt of the written request of seventy-five
percent (75%) of the Owners having an easement of enjoyment over
a Private Open Space Area, the Company may permit tha construc-
tion, mailntenance and operation of indoor and/or outdoor recrea-
tion and community facilities upon such Private Open Space Area.
The cost of such construction, maintenance and operation shall be

at the sole cost of the Owners entitled to such easement of
enjoyment.

6. The Company ressrves unto itself, its successors and
assigns, and its agent, the right to entar upon any Open Space
Area or Private Open Space Area for the purpose of constructing,
landscaping, maintaining and cperating any (i) indoor and/or
cutdoor recreational and community facilities, including, but not
limited to, tennis courts, platform tannis courts, handbalil
courts, squash courts, basketball courts, ewimming pools,
gymnasiums, golf courses, ica skating rinks and any showers,
locker rooms or .other picnic Bhelters, picnic tables, parks,
horseback riding stables, riding arenas, riding traila, walking
trails, bike trails, koardwalks, decks, boating facllities and
marinas, boat rental facilities, bhoat storage facilities, trailer
storage facilitles, fishing facilities, beach facilities, bicycla
rental facilities, operating farms and/or animal pastures,
wildlife conservancies and feeding stations, nature interpretiva
areas, amphitheatres, community meeting facilities and all
restroom facilities, parking loets, service bulldings, and
concession~type food services associated with all such uses; and
(ii) places of worship; 1libraries: fire staticns and rescue
squads; postoffices; day care centers, nureery schools and other
schoels and 1instructional centers: nenprofit or  charitable
community, civic or cultural clubs and institutions; and other
similar community facllities. The Company further reserves the
right to authorize the construction, landscaping, maintenance or
operation of such facilities within the Open Space Areas and
Private Open Space Areas by the Association or any other third
party. The provisions of this paragraph shall not create any

obllgation on the part of the Company to construct, landscape,
maintain or operate any such facilities.

7. The Company and its agent shall have tha right ¢o
protect from the erosion the lands described as Open Space Areas
or Private Open Space Areas by Planting trees, plants and shrubs
where and to the extent necessary, or by such mechanical means as
construction and maintenance of siltation basins or other means
deemed expedient or necessary by the Company. The right is
likewise reserved unto the Company and its agent to take steps
nacessary to provide and insure adequate drainage ways in Open
Space Areas and Private Open Space Areas, to cut fire breaks,

remove diseased, dead or dangerous trees and carry out other
similar activities,

g. The Company reserves unto itself, 1ts successors and
assigns, and its agent, a perpetual, alienable and releasable
easement of right to go on, over and under any Open Space Area or

A — * .
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Private Open 8paca Area to erect, maintain and use electric,
Community Antenna Television, and telephone Poles, wires, cables,
conduits, dralnage ways, sewers, water mzing and other suitable
equipment for the conveyvance and use of electricity, <telephone
equipment, gas, sewer, water drainage or other public conven-
iences or wutilities. These reservations and rights expressly
include the right to cut any trees, bushes or shrubbery, rights
to make any gradings of the soil or take any other similar action
reasonably necessary to provide economical and safe utility
installation and to wmalntaln reasonable standards of health,
safety and appearance. The Company further reserves unto itself,
its successors and assigns, and its agents, the right to locate,
construct and maintain wells, pumping stations, siltation basins
and tanks within such Open Space Areas and Private Open Space
Areas. Such rights shall not create any obligation on the part

of the Company to provide or maintain any such utility or
service.

g, No television antenna, radio receiver, radio sender or
other similar device shall be attached to the exterior pertion of
any building or structure on any Open Space Area or Private Open
Space Area or installed on any Open Space Areas or Private Open
Space Areas within Downing Creek: provided, however, that the
provieions of this paragraph shall not prohibit the Company from
installing or approving the installation of equipment necessary
for a master antenna systen, Community Antenna Television
(C.A.T.V.), mobile radio systems or other similar systems on any

Open Space Areas or Private Open Space Areas within Downing
Creek.

10. No dumping of trash, garbage, sewage, sawdust or any
unsightly or offensive material shall be Placed upon any Open
Space Area or Private Open Space Area, except as is temporary and
incidental to the bona fide improvement of the area in a manner

conagistent with its classification as an Open Space Area or
Private Open Space Area.

11. The granting of the easement in Open Space Areas and
Private Open Space Areas in this Part IIT in no way grants to the
public or to the owners of any land outside the Properties in
Dovning Creek the right to enter any Open Space Area or Private

Open Space Area without the prior written pernission of the
Company.

12. The Company expressly reserves unto itself, 1ts
Euccessors and assigns, and its agent, every reasonable use and
enjoyment of said Open Space Areas and Private Open Space Areas

in a manner net 1inconsistent with the provisions of this
Declaration.

13. The Company reserves unto itself, its successors and
assigns, and its agent, a perpetual, alienable and releasable
easenent of right to go on, over and under any Open Space Areas
to erect, maintain and use any suitable equipment and support
structures incidental thereto for <the purpose of extracting any
hydrocarbons located under the Properties. This easement and
right expresaly includes the right to cut any trees, bushes or
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shrubbery reasonably necessary to provide ecconomical and safa
mineral extraction. Such actions by the Company or its agent

will be conducted within the framework of the intentions of these
Covenants and with regard to the beauty and safety of Downing

Creek. Such rights may be exercised by any licenses of the
1 CDIII.P E]'I.Y & '

14. The Company reserves unto itself, its successors and
. assigns, and 1its agent, a perpetual, alienable and releasable
easement of right to go on, over and under any Open Space Area
and Private Open Space Areas to construct and maintain a bike
trail network. These reservations and rights expressly include
the right to cut any tree, bushes or shrubbery, rights to make .
any gradings of the soil or take any other similar action
yYeasonably necessary to provide an economical and functional
internal <transportation network and to maintain reasonable
standards eof safety and appearance. Such rights may be exercised
by any licensee or assignee of the Company, but this reservation
shall not create any ohligation on the part of the Company to
provide or maintain any such bike trail network.

15. The Company reserves unto itself, its successors and
assigng, the right to convey "Open Space Areas" and "Private Open
Space Areas" to the Association, - Such conveyance shall ba made
r subject to the provisions of this Part III, all other restric-
| tions and limitations of record and any other restrictions or
| limitations which the Company, in its sole and uncontrolled
| discretion, shall elect ¢to impose. As an appurtenance to such
|
I

conveyances, the Association shall have all of the powers,
i ‘Immunities and privileges reserved unto the Company in this Part
' 11T as well as all of the Company's obligations with respect
therete, including the cbligation £o maintain and enhance sat out
in paragraph 1 of this Part III; provided, however, that so long
| as the Company, its successors and assigns, is the Owner of
k Property subject to the provisions of this Declaration, the
! Company and its agent, in addition to and jointly with the
Association, shall retain all rights of easement reserved unto it
in this Part 1III and shall, furthermora, retain all rights of
entry granted in this Part III for the purpeoses of correcting,
repairing, enhancing, improving, cleaning, preserving, c¢learing
cut, remcving or taking any action to prevent a violation of
these Covenants, and the retention of said righta of easement and
entry by the Company shall in ne way create any obligation on the
part of the Company to perform any affirmative action. Property
conveyed to the Associatlon pursuant to the authority of this
L) paragraph 15 shall become "Common Properties" or "YRestricted
; Common Properties" as prescribed by the “Daclaration of Covenants
! and Restrictions of the Downing Creek Community Association and
f Downing Creek Asscclates, a North Carolina Partnership," which
; are to be recorded in the Qffice of the Register of Deeds, Durham
; County, North Carolina, contenmporanecusly herewith.

| 16. It is expressly understood and agreed that the granting
of the easements set out in <this Part III in no way places a
¥ burden of affirmative action on the Company, that the Company is
not bound to make any of the improvements noted herein or extend
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" to any Property Owney any service of any kind, except as such may

be undertaken at the expense of the Asscoclation.

PART IV
ADDITIONAL RESTRICTIONS AFFECTING
RESIDENTIAL PROFERTIES

1. "Rasidential Praperties" ae used in this Part IV shall
mean and refer to all those parcels or tracts of land within the
Properties defined as "Single Familly Iots,"” "Patio Home Sites®
and "Multiple Family Tracts" in paragraphs 2, 3 and 4 of this
Part IV.

2. #Single Famlly Lots" or "Lots"™ as used herein shall
mean and refer to all these parcels or tracts of land within the
Properties intended for subdivision or subdivided inte Properties
or lots intended for the construction of detached dwelling units
including Single Family A (Conventional), Single Family ¢
(Cluster) and attached Single Family D (Duplex) as defined and

contreolled by the applicable zoning for Downing Creek granted by
the Durham County Commissioners.

3. "Patio Home Site" or "Sites" as used herein shall mean
and refer to all those parcels or tracts of land within the
Properties intended for subdivision or subdivided intoc Properties
or lots intended for construction of detached dwelling units and
on which a Patio Wall will bhe required to be erected, including
Single Family B (Patio or Zero Lot Line) as defined and control-

led by the applicable zoning for Downing Creek granted by the
Durham County Commissioners.

. "Multiple Famlly Tract" or "Tracts" as used herein
shall mean and refer ta all those parcels or tracts of land
within the Properties intended for development of or developed as
attached dwelling units including Multiple Family A (Townhouse
Lots) and Multiple Family B (Condominiums and Apartments) as

defined by the applicable zoning for Downing Creek granted by the
Durham County Commigssioners.

5. Plans required under paragraph 1 of Part I of these
Covenants will not bae approved unless the proposed house,
dwelling unit, phase or group of Multiple Family dwelling units
or any other structures will have the minimum square footage of
enclosed dwelling space. Such minimum requirements for each Lot,
Site or Tract will be specified in each sales contract and
stipulated in each deed. The term "enclosed dwelling area™ as
used in these minimum size requirements does not include garages,

terraces, decka, open porches, screened porches and the 1like
area.

6. {a) All Residential Properties gshall be used for
residential purposes, recreational purposes incidental thereto
and for customary accessory usas. Tha use of a portion of a
dwelling unit on a Residential Property as an office by the Owner
or tenant thereof shall be considered a residential use if such
use doas not create undua customer or client traffic as

=12~




—— ey e m— ey —— e — i —

Fom e— =

_—— . —r— e a
P Tt e . e —im = e = T — e e —
- £ oao— - - — v -

Book 220 2p5 776

determined by the Company, in its s8ole and

uncontrolled
discration, to and from the unit or the Property.

(b) No structure, except as hereinaftar provided,
shall be eracted, altered, placed or permitted to remain on a

Single Family Lot or Patioc Home Site other than ane (1) detached
single family dwelling and one (1) small one-story aAccessory
building which may include a detached private garage, provided
the use of such accessory bullding does not overcrowd the
Property, as determined by the Company in its Bola and
uncontrolled discretion, and provided, further, that Buch
building is not used for any activity normally conducted as a

business. Such accessory building may not be constructed prior
to the construction of the main building. .

(c) A guest suite or 1like facllity without a Xkitchen
may be included as part of the mpain dwelling or accessory
building on any Single Family Lot or Patio Home Site, but each
suite may not be rented or leased except as part of the entire
Premises including the main dwelling, and provided, howaver, that
such suite would not result 1in over-crowding the Property, as

determined by the Company in its sole and uncontrolled
discretion.

(d) The provisions of this paragraph (6) shall not
prohibit the Cempany or its agent Ifrom using any house, other
dwelling units or accessory buildinga as models.

. 7. (a) The exterior of each house, dwelling unit, phase
or group of Multiple Family dwelling units and all other
structures must be completed (1} within cne (1) year after the
construction of same shall have commenced on all Single Family
Iots and Patio Home Sites, and (1i) within two (2) years after
the construction of same shall have commenced on all Multipla
Family Tracts, except where such completion is impossible or
would result in great hardship to the Owner or builder due to
strikes, fires, national emergency or natural calamities. Houses
and other dwelling structures may not be temporarily or
permanently occupied until the exteriors thereof have been
completed. During the continuance of construction, the Owner of
Lot, Site or Tract shall requlre the contractor to maintain the
Property in a reasonably clean and uncluttered condition,

pursuant to the provisions of paragraph 5 of Part I of thesa
Covenants. |

(b} The fallure to complete the exterior of any housa,
dwelling unit, phase or group of Multiple Family dwelling unite
or any other structure within the time 1limit set forth in
paragraph 7(a) above shall constitute a violation and breach aof
these Covenants. The Company hereby reserves unto itself, 1its
Buccessors and assigna, and its agent, a perpetual, alienable and
releasable easement and right on, over and under all Residential
Properties for the purpose of taking any action necessary to
effect compliance with paragraph 7(a) above, including, but not
limited to, the right to enter upon Property for the purpose of
completing the exterior of such house, dwelling unit, phase or
group of Multiple Family dwelling unita, or any other structure

-13~-
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which is in violation of paragraph 7(a). Such entry shall not be
made until thirty (30) days after the Owner of the Property has
been notified in writing cof the viclation of these Covenants, and
unless such Owner has falled to complete said exterior within
sald thirty (30) days perlod. The cost of such corrective
action, when performed by the Company or its agente, shall be
paid by the Owner of the Property on which the corrective actiocn
is performed. The proviaslons of this paragraph shall not create

any obligation on the part of the Company to take any action to
effect complicnce with paragraph 7(a).

a. (a) Each Residential Property Owner shall provide a
screened area to serve as a service yvard and an area in which
garbage receptacles, fuel tanks or similar storage receptacles,
electric and gas meters, air conditioning equipment, clotheslines
and other unsightly cbjects muat be placed or stored in order to
conceal them from view from the road and adjacent Properties.
Pursuant to the provisions of paragraph 1 of Part I, plans Ffor
such screened area delineating the size, design, specifications,
exterior color or f£finish and 1location must be approved by the
Company prior to construction. Na alteration in the extericr
appearanca of any screened area shall bhe made without like prior
written approval by the Company. Garbage receptacles and fuel
tanks may be located outside of screened area only if located
underground, and such underground garkage receptacles and fuel

tanks and theilr lccation must likewise be approved by the Company
prior to construction.

(b} There ehall be no curbside garbage pickup.
Garbage plckup shall only take place at the garbage receptacle
location approved by the Company in paragraph 8(a) above, unless
otherwise required by the appropriate governmental authority.

9, No mobile home, trailer, tent, barn or other similar
out bullding or structure shall be placed on any Residential
Property at any time, either temporarily or permanently. Boats,
or utility +trailers, campers, recreational vehicles, oversized
vehicles or utility trailers may be maintained on a Residential
Property, but only within an enclosed or screened area such that
they are not generally +visible from adjacent Properties.
Fursuant to the provislons of paragraph 1 of Part I, plans for
such enclosed or screened area delineating the size, desiqn,
specifications, exterior color or finish and Jlocation must be
approved by the Company prior to construction. No alteration in
the exterior appearance of any enclesed or screened area shall be
made without like prior written approval by the Company,

10. No structure of a temporary character shall be placed
upon any Residential Property at any time, provided, however,
that this prehibition shall not apply to shelters or temporary
structures used by the contractor during the construction of the
main dwelling unit, or phase or group of Multiple Family dwelling
units, it being clearly understood that these latter temporary
shelters may not, at any time, be used as residences or permitted
to remain on the Property after completion of construction. The
design and color of structures temporarily placed on a

-14~




i ml—— e — g ———— = -

1 i 1-—:‘ Pt L el

0ok 1402pc 778

Residential Property by a contracter shall be subject ¢to
reasonable aesthetic contrel by the Company.

follows:

(a) Tha provisions of this paragraph shall not
prohibit the Company from installing or approving the installa-

tion of equipment necessary for a master antenna system, Commun-

jty Antenna Television ({C.A.T.V.), mobile radio systems or other
simllar systems within the Properties; and '

(b) Should C.A.7.V. services be unavallable and good
television reception not be otherwise available, the Owner or
tenant of a dwelling unit or the Owner aof & Multiple Family Tract
may make written application to the Company for permission to

install a television antenna and such permission shall not be
unreascnably withheld.

12. The utility and drainage easement reserved by the
Company in paragraph nine (9) of Part I of these Covenants shall

be located along any two (2) of the boundary lines of each Single
Farmily Lot or Patio Home Site.

individual lots on which Townhouses are intended to be
constructed) shall be subdivided or its boundary lines changed,
nor shall application for same be made to Durham County, except
with the prior written consent of thae Cempany., However, the
Company hereby expressly reserves unto itself, its successors and
assigns, and its agent, the right to replat any Single Family
Lot(s), Patio Home Site(s) or Townhouse Lot{s), all hereinafter
referred to as YLot(s),* owned by it and shown on the plat of any
subdivision within the Properties in order to create a modified
bullding lot or 1lote: and to take such other steps as are
reasonably necessary to make such replatted Lot(s) sultable and
£fit as a building site including, but not 1limited to, the
relocation of easements, walkways, rights of way, privata roads,
bike trails, bridges, parks, reacreational and comnunity
facilities, and other amenities to conform to the new boundaries
of said replatted lot(s), provided that no lot eriginally shown

on a recorded plat is reduced +to a slze more than ten percent
(10%) smaller than the smallest lot shown on the first plat of
the subdivision section recorded in public records. The
provisions of this paragraph shall not prohibit the combining of
two (2) or more contigquous lots inte one (1} larger 1lot,
Following the combining of two (2) or more lots into one (1)
larger lot, only the exterior boundary lines of the resulting

larger lot shall be considered in the interpretation of these
cCovenants. ~

1l4. In addition to the foregoing, the following restric-
tions shall apply toc all Patio Home Sites:

-15=

T et et Wy B e T

T o e e
-
] -




) - - . - i = = - ——
L —— e R e B g = - = - .- L] r

——— — e — -——— -_—— — -— o - cem m LT —_— o .
- - - - - = -

.1 N S
gogk A4 U2r6E (7Y

(a) Each dwelllng unit, or "Patio Home," constructed
on a Patio Home Site must be constructed so as to utilize a pPatio
Wall as designated on the recorded subdivieion plat. sald Patio
Wall shall be constructed simultaneously with the Patlo Home and
shall be located so that the exterior of said Patie Wall shall be
located two {(2) feet inside of and parallel +to the designated
property line on the recorded subdivision plat. Patio Walls
constructed pursuant to the provisions of this paragraph shall
contain no openings which provide a view of the adjoining Patio
Home Site or decreasa the privacy of the adjolning Patio Hone
Sita. Patio Walls shall be of sufficient height and length and
ehall extend sufficiently beyond the front and back faces of tha
Patio Home to provide adequate privacy for the adjoining Patio
Home, lts entrances and its outdoor living areas. Such determin-
ation of required Patio Wall height, overall length and length of
front and back extensions shall be wade by the Company, Iin its
gcle and uncontrolled discretion, and such determination may be
hased on any ground, including purely aesthetic considerations.

(b) Each Patio Honme shall utilize a portion of the
Patlo Wall as one of its exterior walls, unless an alternative
location of the Patio Home is approved pursuant to the provisions
©f paragraph 14(c) of thie Part IV, and shall be constructed eo
that neither the Patio Wall nor the Patio Home provides any
window or view openings looking into or overviewing the adjacent

Patio Home Site and provides no access way or entry way into said
adjacent Patio Home Site.

(c) Should an Owner of a Patio Home Site desire to
locate his Patio Home on a portion of the Site other than
contiguous to the Patio Wall, said Owner may apply to the Company
for approval of the alternative location. A site plan showing
the proposed alternative location shall not relieve the Owner's
respensibility to construct a Patio Wall as required by paragraph
l4(a) of this Part IV. Approval or disapproval of an application
for alternative location of a Patio Home may be based by thea
Company upen any ground, fincluding purely aesthetlic considera-

tiong, which 4in the ecle and uncontrolled discretion of the
Company, shall seem sufficient.

(d) The cost of construction, maintenance and repair
©of a Patlo Wall shall be the sole responsibility of the Patio

Home Site Ouner on whose Patlo Home Site the Patie wWall is
situated,

(e) There shall be reserved a two~foot easenent on
each Fatlo Home Site between the exterior of the Patio Wall
and/or Patlo Home and the parallel property houndary line for the
use and enjoyment of the adjacent Patic Home Site Owner, only as
hereilnafter provided. sald two-foot easement area’ and the
exterior of the Patlo Wall and/or Patio Home may ke used by an
adjacent Patio Home Site landscaping and shall be used in a
ranner which does not interfere with the structural integrity of
the Patic Wall and/or Patio Home, and which dees not prevent

proper construction, maintenance or repalr of the Patio Wall
and/or Patio Home.
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(£} An eight-foot easement is further raserved along
the boundary line of each Patic Home B8ite, opposite the boundary

line along which the Patio Wall ig to be constructed, for the
construction, wmaintenance ana repalr of the Patio wWall and/oxr
Patio Home on the adjoining site. The use of said easement area
by an adjeining Patio Home Site Ownexr shall not exceed a
reasonable pericd of time during constructien ner shall it exceed
a period of thirty (30) daye each year for essential maintenance.
Any shrubbery or Planting in the eight-foot easemsnt area that is
removed or damaged by the adjoining Patio Home Site Owner during
the construction, maintenance, or rapair of his Patio Wall and/or
Patio Home shall be repalred or replaced at the expense of the
said adjoining Patio Home Site Owner causing such danages.

(g) Each Patio Home shall ba construdted with
appropriate means to insure that no excessive rain water {is
discharged upon the adjoining Patio Home Site.

15, In addition to the foregoing, the following
restrictions shall apply to all Multiple Family Tracts:

(a) In addition to the ninimpum aquare footage
requirements specified in paragraph 4 of Part IV, plans required
under paragraph 1 of Part I for any HMultiple Family Tract will
not be approved unless the proposed house, dwelling unit, phass
Oor group of dwelling units, or any other structires will hava no
moere than the mpaximum number of dwalling units, maximum height
above the ground, maximum number of residential dwelling floors,
maximum occupancy of individual units and total maximum occupancy
or density of all units combined within a given Multiple Family
Tract. Such maximum requirements for each Tract, as determined
Ly the Company in its sole discretion, will be specified in each
sales contract and stipulated in each deed. No structure or
structures shall be erected, altered, placed or permitted to

remain on any Multiple Family Tract except as provided for |in
these covenants and restrictions.

(b) Owners of Multiple Family Tracts within Downing
Creek shall, pricr to leasing apartment units to tenants for a

preriod of less than saix (6) months, cbtain the Company's written
approval,

(C) No apartment building, buildings or any portion of
an apartment building shall be converted to a condeminium or

cooperative form of Ownership within the Properties without the
prior written consent of the Company. The Company's decision 1in
determining whether to grant consent for such conversion may be

based on any ground which in its sole and uncentrolled discretion
shall seem sufficient. Should such consent be granted, the

resulting condominium or cocperative shall continue to be subject
to these Multiple Family Covenants.
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PART V

ADDITIONS, LIMITATIONS, DURATION AND
VIOLATION OF COVENANTS TOGETHER WITH AFTERWORD

1, (a) All covenants, restrictions and affirmative
obligations set forth in this Declaration and any amendments
thereto shall run with the land and shall be binding on all
parties and persons claiming under them specifically including,
but not limited to, the successors and assigns, i1f any, of the
Company for the period of thirty (30) years from the execution
date of this Declaration. Upon the expiration of said thirty
(30) year period, all said covenants ghall be automatically
extended for successive periods of ten (10) years. The number of
ten (10) year extension periocds hereunder shall be unlimited, and
this Declaration shall be automatically extended upon  the
explration of the initial thirty {30) year period and each ten
(10) year extension peried for an additional ten (10) yvear
period; provided, however, that there shall be no extension of
this Declaratlon if during the last year of the initlal thirty
(30) year peried, or during the last year of any subsequent ten
(10) year extension period, fifty-one percent (51%) or more of
the total votes (as determined in subparagraph {(1(c)) hearein-
after) entitled to be cast by all Owners of all Properties
subject to the provisions of this Declaration vote in favor of
terminating this Declaration at the end of its then current term
at a duly called meeting of the Owners of the Properties, The
presence at said meeting of Owners or ballots entitled to case
sixty percent (60%) of the total vote of all the Oowners of all
the Properties shall constitute a quorum. In the event that the
Qwners of the Properties vote to terminate this Declaration, the
President and Secretary of the Company, 1ts successors and
assigns, shall execute a certificate which shall set forth the
Resolution of Termination which such Resolution was adopted, the
date that notice of such meeting was given, the total number of
votes of all Owners of all the Properties, the total number of
votes required to constitute a quorum at said meating, the total
number of votes necessary to adopt a Resolution terminating this
Declaration, the total number of wvotes cast in favor of the
Resolutlon and the total number of votea cast against such
Resolution. Such certificate shall be recorded in the Register

of Deeds, Durham County, North Carolina, and therein as they
relate to the termination of this Declaration.

(b) A "duly called meeting" shall mean and refer to
any open meeting of the Owners of the Properties (or a portion of
said Owners) called by the Company, 1t successors and assigns, or
its agent for said purpose, subject to the giving of proper
notice and the quorum requirements established in subparagraph
(l1(a)) and in paragraph (2) herain, "Proper Notice" shall be
deemed to be given when delivered personally or sent by mail to
each such Owner not less than thirty (30) days in advanced of
sald meeting. There shall be sent with such notica a statement
of certain motions to be introduced for vote of the Owners and a
ballot on which each Owner may wvote for or against each motion.
Each ballot which is presanted at such meating shall be counted
in calculating the quorum requirements for &said meeting,

",
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provided, however, such ballots sghall not ba countaed in

determining whether a quorum is present to vota upon motiona not
appearing on the ballot.

{(c) The votes to which each Owner of Fraparty subject

To this Declaration shall be entitled shall be detarnined as
follows:

(1) The Owner of any Property which is also subject to the
provisions of the Declaration of Covenanta and Restric~
tions of the Downing Creek Community Assoclation and
Downing Creek Associates, a North Carolina Partnership,
(referred to hereinafter 1in this subparagraph (¢} as
"said covenants'") shall ba entitled to as many votes as
equals the total number of wvotes to which he ig
entitled as a Type “A," “B," HCW or npw Member of the

Association as dafined and determined in said
covenants.,

(i1} The Owner of any Property which is also subject to said
covenants and which is classified as an "Exempt
Property™ pursuant to sald covenants shall be entitled
to as many votes as equals the total number of votes to
which he would be entitled as a Type WH," "Cw gr wpw

Member of the Assoclation had his Property not been
exenpted from aszessment.

(111} The Owner of any Property which is not subject to gaild
covenants shall be entitled to as many votes as equals
the total number of votes to which he would be entitled
as a Type "A," "B, ," Nc" oy "DY Member of the Associa-

tion if his Property were to be subject to sald
covenants,

2. All proposed Amendments to this Declaration shall be
submitted to a vote of the Owners of Properties subatantially
affected by a change in covenants at a duly called meating (as
defined in subparagraph (1(b)) hereinabova) of said Owners.
Unless the contrary shall be determined by a court of agquity
jurisdiction, "subgstantially affected®™ shall 1mean those
Properties shown on (a) the plats showing the Properties to be
modified in permitted use by the change and (b) the plats which
subdivided the Property immediately abutting the Property shown
on plats identified in (a) recorded in the Office of the Register
of Deeds, Durham County, North Careclina. Any such Amendment
shall be deemed approved if two-thirds (2/3) of the votes (as
determined in sub-paragraph 1(c) hereinabove) cast at such
reeting vete in faver of such Amendment. The presence at said
neeting of Owners or ballots entitled to cast sixty percent (60%)
of the total wvote of all the Owners of Property substantially
affected by a change in covenants shall constitute a quorum. If
the required quorum is not present at said meeting, the Company
may, in its sole uncontrolled discretion, call another meeting or
meetings subject to the glving of proper notice, and the regquired
gquorum at such subsequent meeting or meetings shall be one-half
(1/2}) of the required gquorum at the preceding meeting. If any
proposed Amendment to this Daclgratiun is approved by the Owners

".
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ag set forth above, the President and Secretary of the Company
shall execute an Amendment, the effective date of the Amendment
(which in no event shall be less than sixty (60) days after the
date of the meeting of the oOwners at which such Amendment wasg
adopted), the date of the meeting of the Owners at which such
Anendment was adopted, the date that notice of such meeting was
given, the total number of votes of Owners of Propertieg
substantially affected by such Amendment, the total number of
votes required to constitute a quorum at a meeting of saiad
Owners, the total number of votes of said Cwners present at saig
meeting, the total number of votes cast for and against such
Amendment, the total number of votes necessary to adopt such
Amendment, the total number of votes cast in faver of guch
Amendment and the +total number of votes cast against such
Amendment. Such Addendum shall be recorded 1in the Register of
Deeds Office of Durham County, North Carolina.

3. The Company reserves unto lteelf, 1ts successors and
assigns, the right to add additional restrictive covenants in
respect to lands within the Properties to be conveyed in the
future by the Company to the Asscciation or to any other third
party, or to limit therein tha application of these covenants.
The right to add additional restrictions or to limit the
application of these covenants shall be reasonably exercised,.

4. In the event of a vlolation or breach of any of the
restrictions contained herein by any Property Owner, tenant of
Buch Owner cor agent of such Owner, tha Owners of Properties in
the neighborheood or in Downing Creek, or any of them, jointly or
Beverally, shall have the right to proceed at law or in equity to
compel a compliance to the terms hereof or to prevent the
violation or breach in any event. In addition to the foregoing,
the Company and/or the Associatioen shall have the right to
proceed at law or in equity to compel a compliance to the terms
hereof or to prevent the violation or breach in any event,

In addition to the foregoing, the Company or its agent shall
have the right, whenever there shall havae been placed or
constructed on any Property in Downing Creek any building,
gtructure, chemical substance, object, material or condition
which is in violation of these restrictions, to enter upon such
Property where such violation exists and summarily abate oar
remove the same at the expense of the Owner, if after thirty (30)
days written notice of such vioclation it shall not have been
corrected by the Owner, tenant, or agent of the Owner; provides,
however, that whenever stated in these covenante that the Company
may serve notice requiring immediate corrective action, and such
action is not performed irmediately by the Gwner, tenant or agent
Of tha Owner, the Company or its agent shall have the right to
enter immediately andg sunmarily abate or remove such viclation at

the expense of tha Owner. Any such entry and abatement or
removal shall not ba deenmed traspass.

In addition to the foregoing, the Company or its agent shall
have the right, whenever permitted by any restriction containead
in Part II of this Declaration, to enter immediately (unless
otherwise specifically stated in said Part II) any Property in
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Downing Creek to implement enviromrmental controls, to take
corrective action, or to taka any action necessary to effect
compliance with the Environmental Rules and Regqulations.
Whenever specifically stated in said Part II, the cost of such
action, when performed by the Company or its agent shall be paid
by the Owner of the Property en which the work is parforned.

Entrance upon any Property pursuant to the provisions of gsaid
Part II shall not be deemed 2 trespass. '

5. Whenevexr the Company or its agent is permitted by this
Declaration to correct, repair, enhance, 1mprove, clean,

preserve, clear out, remove or take any action on any Property or

on the easement areas adjacent thereto, entering the Property and
taking such action shall not be deemed a trespass.

6. The fallure to enforce any rignts, reservations,
restrictions or conditions contained in this Declaration
regardless of how long such fallure shall continue, shall not
constitute a waiver or of a bar to such right te enforce,

7. Whenever the Company or its agent is parmitted by this
Declaration to correct, repair, enhance, Iimprave, ¢lean,

preserve, clear out, remove or take any action on any Property or
on the easement areas adjacent thereto, and whenever it iB stated
in this Declaration that the cogst of such action (hereinafter
called the Cost of Corrective Action) shall be pald by the Owner
of the Property on which such corrsctive action is performed, the
Cost of Corrective Action, together with such interest thereon at
the maximum annual rate permitted by law from the due date and
costs of collection therefor including a reasonable attorney fea
as hereinafter provided, shall be a charge and continuing lien on
the real Property and Aimprovements thereon, against which the
Cost of Corrective Actlion is charged, in the hands of the ¢then
Owner, his heirs, devisees, personal representatives, tenants and
assigns and, in addition, shall also be the persocnal obligation
of the Owner of such real Property at the time when such Cost of
Corrective Action become due and payable. The Cost of Correctiva
Action shall be billed at the completion of such corrective

action, and all bills shall be due and payable thirty (30) days
from the date of mailing of same.

If the Cost of Corrective Action is not paid within thirty
(30) days after the due date, the Company or its agent may bring
an action at law against the Property Owner personally and there
shall be added to the amount of such Cost of Corrective Action
the costs of preparing the f£iling of the Complaint in such action
and a reasonable attorney's fee, and in the event a judgment is
obtained, such judgment shall include interest on the Cost of
Corrective Acticon as above provided and a reascnahle attorney's
fee together with the costs of the action.

The lien of the Cost of Corrective Action provided for
herein shall be subordinate to the lien of any first deed of

trust now or hereafter placad upon any Property subject to these
covenants. In the event a creditor (other than the Company or
the creditor of the Company) acguires title to any Property
pursuant to foreclosure or any other proceeding or deed 1n 1lieu
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of fareclosure, said creditor shall be subject to any lien of the
Cost of Corrective Action placed upon such Property during the
time in which the creditor holds title to such Property.

8, (a) The Company reserves unto itself, its successors
and assigns, the right to bring within the plan and operation of
this Declaration additional pProperty described in Exhibit wpn
attached hereto and any other property acguired by the Company
which is adjacent toc or near the "Properties." sSuch Property may
be subjected to this Declaration as one parcel or as several
Emaller parcels at dAifferent times. The additions authorized
herein shall be made by recording a Supplementary Declaration of
Rights, Restrictions, Affirmative Obligations and Conditions with
respect to the additional Property which shall extend the
operation and effect of the Rights, Restrictions, Affirmative
Obligations and Conditions of this Declaration to such additional
property. The Supplementary Declaration may contain such
complementary additions and/or modifications of the Rights,
Restrictions, Affirmative Obligations and Conditions contained in
this Declaration as may be necessary or convenient, in the sola
judgment of the Corpany, to reflect the different character, if
any, of the added properties and as are not inconsistent with the
blan of this Declaration, but such modifications shall have no

effect upon the Property described in Exhibit ®av op upon any
other additions to the Properties,

(b) Upon the prior written approval of the Company,
the owner of any property who desires taqg bring such property
within the plan and operation of this Declaration and to subject
it to the jurisdiction ef the Company shall record a Supplemental
Declaration af Rights, Restrictions, Affirmative Cbligations and
Conditions with respect to the additicnal property which shall
extend the operation and effect of the Rights, Restrictjions,
Affirmative Obligations and Conditions of this Declaration to
such additional property. The Supplementary Declaration may
contain such complementary additions and/or modifications as may
be necessary or convenlent, in the sole Judgment of the Company,
to reflect the different Character, if any, of the added
properties and as ars not inconsistent with the plan of this
Declaration, but such modifications shall have ne effect upon the

Properties described in Exhibit "A" or upon any oather additions
to the Properties.

Q. The Company reserves unto itself, its successors and
assigns, the right +o assign in whole or in part to thae
Assoclation its rights reserved in these covenants to grant
approvals (or disapprovals), to establish rules and regulations,
to administer and enforce the provisions of this Declaration and
all other rights reservad herein by the Company, including, but
hot limited to, the right to approve {or disapprove) plans,
spacifications, coler, finish, plot plan, lang management plan
and construction schedules for any or all buildings or structures
to be erected in any or all of the Properties. The assignment of
such rights shall be subject to any conditions, limitatiens or
restrictions which ths Company, in its sole and uncontrolled
discretion, may elect to impose at tha time of assignment.
Following the assignment of such rights, the Association shall
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assune all of the Company's obligations which are incident
therete (if any), and the Company shall have no  further
obligation of liability with respect thereto. The assignment of
such right or rights by the Company to the Assocliation shall bae
made by written instrument which shall be recorded in the OQffice
of the Register of Deeds of Durham County, FRorth Carolina.

Notwithstanding anything in the foregoing to the contrary,
80 long as the Company, its successors and assigns, is tha Ownar
of Property subject to the provisions of thisg Daeclaration, the
Company shall retain all rightas of easement reserved unto 1t in
this Declaration and shall, furthermore, raotain all rights of
entry granted in this Declaraticn for the purposes of corrscting,
repairing, enhancing, improving, cleaning, presarving, clearing
out, removing or taking any action to prevent a violation of
these covenants, and the retention of sald rights of easement ang
entry by the Company shall in no way create any obligation on the
part of the Company to perforn any affirmative action.

10. The Company reserves unto iteslf, its successors and
assigns, the right to appoint the Association its agent for the
purpose of administering and enforcing, in whole or in part, the
rights reserved unto the Company in this Declaration including,
but not limited to, the right to approve (or disapprove) plans,
specifications, color, finish, plot Plan, land management plan
and construction schedules for any ocr all of the Properties.
Such appointrent may be temporary or permanent, and shall be
subject to any conditions, limitations or restrictions which the
Company, in its sole and uncontrolled diecretion, may elect to
impose. Upon any such appointment of the Asscciation as agent by

the Company, the Association shall assume any obligations which
are incident thereto.

1l. Downing Creek Associates has established and publishaed
certain covenants and land use restrictions (the "Declaration of
Covenants and Restrictions of the Downing Creek Community
Association, Inc. and Downing Creek Associates, a North cCarclina
Partnership") affecting certain Properties in Downing Creek.
S5ald covenants are to be recorded cantemporaneously herewith in
the Records in the Office of the Register of Deeds, Durham
County, North Carolina. Properties described in Exhibit "A" and
Owners of Properties described in Exhibit "A" shall alse ba
subject to the provisions of the .sald covenants established by
Downing Creek Associates. Additional Preperties brought within
the plan and cperation of this Declaration pursuant to paragraph

(8) hereinabove, and Owners of such additicnal Properties may
become subject to the provisions of the sald covenants estabe
lished by Downing Creek Assoclates, pursuant toe the rules and
regulations stipulated in Article IX¥ of the said covenantsg
established by Downing Creek Community Association, Ine. In the
event of any conflict between this Declaration and the said

covenants established by Downing Creek Community Association,
Inc., this Declaration shall prevail.

12. HNotwithstanding anything contained herein to the
contrary, all the provisions of these covenants shall ba subject
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to and conform with the provisions of (1) the Zoning Ordinances
of Durham County, North Carolina, and the rules and regulations
promilgated thereunder, as may from time to time hereafter be
amended or modified, (ii) the Mastar Plan for the development of

Downing Creak as may from time to time hereafter be amended or
nodlfied.

13. The Company or 4its agent shall not be 1liable to any
Property Owner or to any other person on account of any claim,
liakility, damage or expense suffered, incurred by or threatened
against any Property Owner or such octher person arising out of or
in any way relating to the subject matter of any reviews, accep-
tances, inspections, permissions, consents or required approvals
which must be obtained from the Company or from Durham County,
North Carclina, whether given, granted or withheld.

1l4. Severability. Should any c¢ovenants or restrictions
herein contained or any article, section, subsection, sentence,
clause, phrase or term of this Declaration be declared to be
vold, invalid, illegal or unenforceable, for any reason, by the
adjudication of any court or other tribunal having jurisdiction
over the parties hereto and the subject matter hereof, such
Judgment shall in no way effect the other provisions hereof which

are hereby to be sevarahlae and which shall remain in full force
and effact. :

g
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THE DOWNING CREEK ASSOCIATES
BY: DOWNING CREEK DEVELOPMENT
COMPANY, Managling Partner
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NORTH CAROLINA ~ ‘

DURHAM COUNTY

1, _ratricca R Berce. |, a Notary Public of the
County and State aforesald, do hersby certify that O 7

3. J0oneS , personally came befora me this day and
acknowledged that he is Secretary of DOWNING CREEK
DEVELOPMENT COMPANY, Managing Partner of DOWNING CREEK
ASSOCIATES, a North Carolina General Partnership, and that by
authority duly given and as the act of the corporation and the |
partnership, the foregoing instrument was signed in its name and

by its President, sealed with its corporate seal and
attested by hinmself as its Secretary, all as the act

of tha general partnership. N

1““‘III"""f

{ S8 my hand and notarial ' seal this &_ﬂﬁday of
s 1987.
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Sotuce A,

x
s 7, «SF Netary Public
vJe S
*"'**-fﬂ'.’ &ﬁnion Expires: | A =ff- 7/ | FILED
$tate of North Carsting-Durham Catty _ _ Bﬂnﬂf."f,.b_l PAGE’]LS -')??
The foregoing cerlilicate(s) of : :
A Notary (Hotaries) Public for the Designatad Governments Sep 22 | us PHR7

units is (are) certificd to be

This M.A.Llani

Ruth . Gamett
Regisier of Doeda

RUTH C. CARRETT
¢  REGISTER OF DEEDS
DURHAM GOLKTY, NG
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EXHIBIT A

BEGINNING at a point on the north side of Barbes Chapel Road in the
southwest corner of the property of Henry and Lola Jones; thence
- ruBning North 57 46' 53" West 1,143.78 feat to a point; thence South
; 23 05' 30" West 768.88 feet to an existing iron pipe; thence North
f 31n 45' 29" East 369.77 feet to an existing iron pipe; thence HNorth
44, 17" 07" East 148.39 feet to an existing iron pipe: thence North
59ﬂ 15% 14" Fast 372.54 feet to an existing iron pipe:; thence North M
135 127 44" East 572.03 feet to an existing iron plpe; thence North
707 43" 42" West 529.27 fiet to an existing grnn pipe; Ehence North 2
] *  41' 38" East 212.75 feet to a stake; thence Socuth 87 1a 22" East
| 7.92 feet to a stake: Bhence North 29 41 38" East 43.61 feet to a
5 stake; thence North 87 18' 22" West 7.92 feet to a stake; Bhence
& North 62~ 41' 38" East 145.31 feet to a stake; thence North B4 121
25" East 5.25 feet to a stake; thence North 9~ 12' 28" East 154.7 feet
| to a stake; thence South 84~ 21' 42" West 2.38 feet to a stake; thence
! North 27 2' 35" West 59,00 feet to a stake; thence Scuth 87° 57! 25
West 15.57 feet to a7 stakea thence North 2% 41' 38" East 173.98 faet
to a stage; thence Nerth 0 50' S6" West 52.98 feet to a stakg; thence
North 84~ 47' 29" East 29.41 feet to a stake:nthence North 10~ 5¢*' gn
West 150.34 feet to a stakexﬂthenca South B4~ 32!' 25" West 31.27 feet
to a stake; thence North 0% 50" 56" West 450.96 feet +o a stake;
thence in a northeasterly direction following a curve with a radius of
1,939.25 feet and a 1engt3 of 124.02 feet to an existing iren pipe;
] thence continuing North 55 17! 25" East 316.38 feet to an existing
v iron pipe; thence running .South 382 08' 57" West 62.65 feet to an

o — p— — o —

existing iron pipe; thence South 00° 34' 47" East 293.49 feet to an
existing concrete monument; thence running North 59~ 48*' 12" Eas
, 492.88 feet to an existing concrete monument: thence running South 11
| 07' 41" West 355.44 feet to an existing iron pipe; thence South 26°
| 42" 22w gast 558.68 feet to an existing iron pipe; thance running
Roxrth 77 35! 41° East 289.87 feet to an existing iron pipe; thence
running South 02~ 05' 30" East 461.89 feet to an existing iron pipe:
| thence South 34% 24! 353 West 1,120.57 feet to an existing iron pipe;
. thence running North 65 43! 83" East 733.86 feet to an existing iron
; pipe; thence running South 23 06' 18" East 509.41 feet to an existing
‘ iron pipe; thence South 78 45* 42" West 387.75 feet to a nmew iron
pipe, said 1line being the northwestern border of the property of
I Callie Mae and Clifton Goines; thence running along the westerly
| border ¢f the property owned by Callig Mae and Clifton Goines and the
property owned by Lola_Jones South 04 00' 24' West 1,201.72 feet to a
point; thence North 85° J8' 42" West 269.86 feet to a point; thence
running South 64' 59" 42" West 639.56 feet to an existing point, sald
i foint being the place of 3EGINING ag surveyed by the boundary survey
for East-West Partners by Ximley-Horne and Associates, Inc. dated
; February 26, 1987, containing 113.38 acres and a survey for Downing
| Creek Assocliates of 13.01 acres, being a portion of the preoperty shown

cn the akove-described map, and also surveyed by Kimley-Horne and
Associates dated August, 1987.
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